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i STATEMER?T OF QUESTIGHS FRESENTED 


| 
1. Whether the evidence is sufficiert to suppert the verdict. 
| 2. Whether, on the evidence, sppellant should be granted a new trial. 
3. Whether a cautionary instruction on the issue of identification 
| should have beex given in this case, such as required in MeXensie v. United 
) | States, 75 Appe De. C. 270, 126 F24 S33. 
4. thether it is substantial error to neglect to instruct the jury 
| in precise terns that a "not guilty” verdict is necessary in the event ef faile 
ure by the government to prove each of the elements of the offense beyond s 
 Feasonable doubt. 
5 Fhether it is substantial error to neglect to instruct the jury 
that “the defendant is not required to prove himself imocent or to produce 
evidence at all on the sudject of his immocence.” 
6. thether it was not eudstactiel error for the trial judge te refuse 
| @ contimance of the hearing of e Xotion for Judgment &.0.V. and, in alternse 
| tive, for Kew Trial when defendant's attorney represents to hin from his ow 


| knowledge that the verdict was arrived at on a cox-ideration outside the evi-e 








dence and an inference concerning which no evidence was introduced at triel 
and wanted an opportunity to bring the juror in who told him these facts to | 
testify. 
7. Shether it was not substantial error for the prosecutor to argue 
erroneous law te the jury concerning the character evidence introduced at the 
| trial. 
8. Whether the prosecutor's arcument to the jury was not so replete 
| with objectionable mtter so as to constitute substantial error. 
9. Whether Witness Cavalier should not have been allowed to answer 
the question on p. 83 of the transcript, to wits "Have you ever heard anybody 
question Mr. Elbert’s honesty?” 
10, “hether it was substantial error to refuse to allox the impeachment 
of Cfficer Apperti by a newspaper article. 
11. The cumlative effect of the above, 


aie 
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STATUTES 


| Seetion 22-2901 ef the D. C, Gode (1952 Ed.) 


| Whoever by farce and violence, whether against resistence or by sadden 
eteaithy seisure or snatching, or by putting in fear, shall take from the per- 

son or immediate actusl possession ef ancther anything of walue, 

robbery, end any person convicted thereof shall suffer imprisonnent f 

less than six months nor more than fifteen years. 


Rule 3d of the Federal dules of Criminal Procedure 


The court may grant a new trial to a defendant if required in the interest of 
Justices cco o 
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JRISDICTIONAL STATEMENT 


Jarisdiction is conferred by Title 28, Sec. 1291, of the United States 


STATEMENT OF FACTS 
Appellant was charged with commltting an armed robbery alleged to have 
occurred at the White Tower Xestaurent located «ut 651 F Street, '. %., Wasringe 


| ton, De Co, om April 23, 1956 about 5:00 A.M. $31.01 was taken in the said 


| gobbery from the presence of one Grace V. Perkins. Appellant was convicted of 


the said robbery and received a sentence of from three to nine years. 
Testimony for the Government. The complaining witness, Grace V. Pere 


| Kins testified that, on the said date and time, appellant entered the said 


Restaurant, showed her the but of a gun that he had inside his ecat, and told 
her to open the cash register. She stated that she told him if he wanted the 
money that he would have to get it himself, which he did. She stated thet the 


| robbery took between five and ten minutes, but, as a police officer testified 


later, it could not have taken more then a minute or so. She stated that the 
Zestaurant was well lighted and she got a good look at the robber, although 
she continued to do her work. She admitted, however, that the robbery had been 


| @ shook to her, stating on ppe 25-26 of the transcript, “I felt like I had been 


| Keieked in the stomach. Looking at a gun isn't anything too pleasant, you mow." 
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Yer description of the rebber, as given immediately after the robbery, did not | 
correspond with appellant in the material respect of the color of the robber's — 
hair << she deseribed the robber's hair as being black, while appellant's is 


| browne Her identification of appellant teok place in the kebbery Squad Office 


| on April 24, 1956. There was no lineup -= appellant was sitting in the room, 
end she was brought into the room and asked to see if she saw the person who 








| pobved her <= she picked out appellant, She identified a blue suit cost and a 


| pair ef grey trousers found in appellent's room as being sinilar to those worn 


| ey the vebbers 


The only other Government evidence was the testimony of one of the 
police officers who investigated the alleged robbery, to wit: Michael J. Ape 
perti. He described the manner of the so-called lineup in this case ag being 
used to be fair to appellant because it would be hard to get persons of the 
same physical characteristics as appellant -- may be this is why he should have 
made the effort. He stated that ten miles of various ages and heights were 
sitting at various places in the Kobbery Squad Office, which was described as 
being SO to 40 feet long, when the complaining witness was brought in end picked 
out appellant. He stated that, notwithstanding the identification, appellant 
insisted that he was not responsible for the robbery. After trying to mislead 


the court and jury on direct exacination by claiming that the complaining wit- 


ness had described the robber's hair as "dark", on cross exazination, he ade 


mitted that she had said "black". He admitted that appellant had cooperated 


| with the police by consenting to them searching his room where they found the 


blue cost and grey trousers. He admitted that appellant had agreed to take a 


lie detector test but stated that one was not given because no lie detecter 
operator was available originally and, after arraignzent, it was not easy to 
arrange for one. He further stated that no gun was found in appellant's room 
and he had not been able to ascertain that appellant owned one. 
. it is pertinent to note thet no money similar in amount to that taken 
in the robbery was found in appellant's possession or otherwise accounted for 
as having been spent by him nor were appellant's fingerprints found on the cash 
register. 

The above was all of the evidence introduced by the Government in its 


ease in chief. 
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| Testinony for the Defense. Officer Mitchell G. David was called es 

| a defense witness to check the prosecutor's statement that his testinony would 

be merely cumulative of Officer Apperti's, The exanination was kept limited 

| veeause he was a potentially hostile witness. 

The next witness was one, Robert i. Howard. He testified in ea very 

damaging way to appellant. Instead of corroborating appellant’s alibi es he 

was expected to do, he stated that he hed carried appellant te the Little Tav- 

ern Shop in the first hundred block of Independence Avenus, 5. 5., Washington, 

| D. Ce, on about six occasions but placed the time as always after 6:00 A.i. in 

| the morning. Appellant's counsel is convinced that this witness comaitted per- 

| gary and believes the reason for it is because he is a inown “mmbers” writer 

| end was fearful of becoming too closely connected with a crime as serious as 

| robbdery. His testimony is interesting for its inconsistencies -- for example, 
on p. 88 of the transcript, he says, "but around that weekend ({.6., the weeke 
end of April 23rd) I did drop him off once or twice in the mornings,” but on 
pe 59, he says, “If 1 recall I carried him over « couple of tines that weekend. 
May be it was Friday morning or Monday, but it was still three times that weeke 
end that I drove him over to 5 Street, dropped him off." Also with respect to 
his testimony about the time he carried sippotuentt ax see, “Oh, it was some 
after 6:00 o'clock that we met cover et the gas station"; on p. 59, he states, 
"That is right, around 6:00 o'clock”; further down the page on p. 59, he states, 

| “When he came in at the gas station it was around 6:00 o'clock"; but in a line 
ef questions beginning at the bottom of pe 59, it goes as follows: "Q. “here 

| @id you meet hin on the other occasions? A. It was always at the gas station. 
Ge Did you place it around 6:00 o'clock? A. A few minutes after 6:00 o'clock”; 
and finally on p. 62, after the prosecutor tipped him off what to say when ape 
pellant’s counsel attempted to ascertain whether he had ever carried appellant 

| as @ passenger earlier than 6:00 o'clock (see pp. 61-62 of the transoript), he 

| stated, “It x 6200 o'clock". The testimony of Howard should 
also be considered with the testimony of Witness Cavalier that was brought cut 
on cross examination by the prosecutor. Ue was testifying as a character wite | 

! ness and, on ppe 79-80 of the transcript, was asked about ea discussion that he 

had with Howard about appellant that concerned the time that Howard had taken 


| Sppellant home, Cavalier's testimony was, "“r. Howard was supposed to take him 





wore © 


comstime around 5:00 o’eleck. He told me that he took him around 5:00 or a 
Bittle after 5:00. i an not positive. And I thought he had teken him home 


| around 3:30, but I was probably misled by someone else.” 


The next witness was one Leonard Shelton who testified that he worked 
at the Little Tavern Shop et 153 Independence Averme, 5. %., that appellant 
came into the said Little Tavern quite often, but that he could not say that 


| appellant came into it on the day in question. He further testified thet ap- 


pellant came into the seid Little Zavern anywhere from 3:00 A.M. on. 

The next two witnesses fro appellant were Anthony J. Cavalier and 
Chin Ween Pak who testified as character witnesses for him, Both testified in 
@ negative way (i.e., by stating that they had never heard his reputation dise 
cussed) that his reputation for truth and honesty was good. 

The concluding witness was appellant who testified that, at about 
3:17 A... he turned in his cab at the Viamond Cad lot at First and % Strects, 
RK. &. (Defendant's Exhibit lio. 2 is a receipt showing that he turned in his 
ead at that time); that when he went into the biamond Cab restaurant for a cup 
of soffee, he met Howard who, after finishing his oreakfast, drove him to 133; 
Independence Avenue, S. E.3 and that he arrived at the Little Tavern about 10 
minutes to 43:00 and stayed there till about 5:00 when he went home. He fure 
ther testified thet the first time thet he heard about the rodbery in question 
was when he reported to the Hack Inspector's Office about 9:30 At. on April 
24th in answer to a summons and was taken to tho kobbery Squad office -- there, 
Officer David told him why he was there, Le corroborated that the complaining 
witness identified him but stated that he had seen her two times before the 
24th -- the first time was at the “hite Tower restaurant on léth Street next 
to the Savoy Theater when he stopped in there with his children after taking 
them to the movie, and the second time was on April 10, 1956 when she was a 
passenger in his ead (this is corroborated by an entry in his manifest for that 


date, Defendant's Exhibit lo. 4, and he gave as his reason for remembering was 


the fact that she told him, “i'm not going in front of my home because my huse 





band doesn't like for me to use a cub.”). Le stated that the only gun that 
he ever owned was a war trophy that he got in Korea in 1951, and, after it hed 
been sealed and registered as a war trophy by the Aray, it was sent to his 


father in Ohio where it still is so far as he kmows. 











Zecstinony in rebuttal for the Governasnt. Officers Apperti and 
David contradicted certain portions of appellent's testimony. It was brought 


| 
| 
; 


i out that doth were testifying from memory and hed made no notes of their in- 


| vestigetion in this case. xrs. Perkins took the stend and answered ene ques- 
i tion ef no consequences 
STATEMENT OF POIRTS 

le That the evidence was insufficient to support the verdict. 

2. That the trial judge should have grant a new trial in view of 
the weak character of the evidence. 

3. That a esutionary instruction on the issue of identity should 
have been given the jury. 

4. Thet the jury should have been instructed that a “not guilty" 
verdict is necessary in the event of failure by the government to prove each 
of the elements of the offense deyond a reasonable doubt. 

& That the jury should have been instructed that the defendant is 
not required to prove himself innocent er to produce evidence at all on the 
subject of his innecence,. 

6. That the trial judge abused his discretion in refusing a contine 
wance of the sotion for Judgment #.0.V¥. and, in alternative, for Uew Trial 
to enable defendant to properly present the issue of whether the jury's vere 
aict was arrived at properly. 

7. That the prosecutor argued erroneous law to the jury with respect 
to the cheracter evidence introduced at the triel. 

8. That the prosecutor's argument to the jury was replete with ob- 
Jectionable mattere 

9. That Witness Cavalier should have been allowed to answer the quese 


tien, to wit: "dave you ever heard anybody question ir. Elbert's honesty?” 


10, That the defense should have been allowed to impeach Officer Ap- 
perti by newspaper article if it turned out that he furnished the material fer 
j ite 
22. That the cumilative effect of the above points constituted sub- 
| stential error. 
SURAT OF ARGUMBNT 


Point 1: The evidence is insufficient to support the verdict because 
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|| the identification by the complaining witness on which the government's case 


| vests is rendered unreliable because (1) she only had the robber under her ob- 

| servation for @ minute or so, (2) with respect to a matter so obvious as the 

| color of « person's hair, her description does not fit appellant, (3) the cir- 
| cumstances under which her identification was obtained at the Robbery Squad 
Office renders it suspect, and (4) by her own admission, she was shocked by 

| the robbery. Furthermore, outside of the complaining witness’ testimony, there 


1 was no other evidence to connect appellant with the robbery, except that he had 


| @ suit coat and trousers that were similar to those worn by the robber, The 
| effect of the police officers’ testimony simply impaired the weight to be given 
| @ppellant’s and was not independent evidence cf the robbery, Even Witness 


| Howard's testimony is not ewidence connecting appellant with the robbery. In 


appellant's favor, beside his own testimony, was the testimony of his character 


| witnesses. 


Point 23 Even if it is determined thet there should not be a full 
reversal, there should be a remand for a new trial decause when the evidence 
is weighed, it mst be concluded that there might be an injustice, which is the 
test when considering the evidence with respect to a new trial, 

Point 5: The cirowmstances of the case warranted an instruction on 
the issue of identificetion as required by McKenzie v. United States, 75 App. 

De Ge 270, 273 and Obery v. United States 95 App. D. C. 28. The express lane 
| guage in Mokensie is as follows: 

“and the failure to say in plain words that 

if the circumstances of the identification 

were not convincing, they should acquit, 

was error." 

Point 4: seXenzie v. United States, supra, requires the trial judge 
to instruct the jury in precise terms that a "not guilty" verdict is necessary 
in the event of failure by the eeenanaet to prove each of the elements of the 

_ offense beyond = reasonable doubt. 

Point 5: iwedffee v. United States, 70 App. D. C. 142, 151 requires 

the trial judge to instruct the jury that the defendant is not required to prove 
_ himself innocent or to produce evidence at all on the subject of his innocence. 


Point 6: In his Motion for Judgment 8h. 0. V. and, in alternative, 


for lew trial, appellant had set out that his counsel had learned in a discuse 











sien with one of the jurors in his case that it(the jury) had been influenced 


: site” - 


in its decision by opinions of himself and another juror that a cab driver 
eould not remember a passenger as appellant related that he remenbered irs. 
Perkins because, as former cad drivers, they mew from their own experience 
that it could not be done <= in other words, they were substituting and heaving 
their fellow jurors weigh eppellant's testimony against theirs. The jurer, 
also, teld appellant's counsel] that they had found appellant guilty because 
they reasoned that he could have walked from the Diamond Cab lot to the Yhite 
Zewer Restaurant and beck to the lot in time for Howard te pick him up <- the 
error in this logic, however, is that there was no evidence from which the 
jury could draw such an inference, and when they based their verdict on such 
reasoning, it was nothing more than speculation. The trial judge, at least, 
[sate rest his decision on the premise that appellant should have had the 
jurer present et the initial hearing; however, in a aatter ag serious as this 
one, appellant considers the judge's action as arbitrary. 

Point 7: There is respectable autherity to the effect that, where 
a man‘s reputation is never discussed, this is the highest aceolade of a good 
reputation — see “ignore (Srd Ed.)j, Section 1614 <- and the weight of authere 
ity is to the effect that such fact is evidence of a wan's ¢°0d eharacter; 
therefore, it wes error for the prosecutor to argue the contrary to the jury 
end was substantially prejudicial because of the weak character of the evidence 
in this case. 

Point 6: Beside the matter nentioned in Point 7, the presescator 
seduced the jury by calling himself, “your representative”, and telling the 
jury that “you as part and parcel of the Government, and who are sitting as 
its representatives in this capacity have a duty to perform to your Governe 
ments" he inascurately told that jury that he had never seen appellant before 
this trial (appellant says that he ected as a government witness in a case 
that the prosecutor tried) and he and appellant’s counsel had met on cases 
that hed turned out more favorably to the latter (this was the first trial 
between the said parties); and he also drew on the fears of the jurors. All 
of these things exceeded the proper bounds of his office. 


Point 9s Witness Cavalier was not allowed to answer the question, 


“dave you ever heard anybody question lr. Elbert's honesty?” Even assuming, 
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arguendo, that the question is leading, it is appellant's position thet it was 


| @ proper question in view of the examination of this witness developed, ‘The 


| proseoutor had just finished an extended examination of the witness on this 


| very subject but had skirted the precise question; therefore, it was and is 


appeliant’s counsel's feeling that this was a logical continuation of the pro- 


 secutor’s prior exazination. 


Point 10: The defense had a newspaper article thet differed fren 
whet Officer Apperti had testified to. There is no question in appellant's 


| counsel's mind that he was cut off prematurely about whether Apperti had fure 


nished the material for the article, If he had, the type of mterial proposed 


to be used to impeach would not be material. 


Foint 113 sven assuming that the prior individual points would not 

justify @ reversal or remand, the cumilative effect of the above would. 
ARGUMENT 

Points 1 and 2 have been presented preszerkad fully in Summary of 
Argument enc through the testimony set forth under the Statement of Facts; 
therefore, it seems umecessary to repeat whet has already been seid there, 
Appellant does want to cite the cases of reople v. Sotulinski, 50 N. E. 24 716 
(112.) and People v. Dustin, 52 NH. £. 24 2728 (111.) in support of his attack 
on the method used to obtain the identification of appellant by Yrs. Perkins. 
In the cited cases, there was a direct confrontation of the accused by the 


identifying witness -- in this oase, appellant, a man of short stature, was sale 


| lowed to sit in a large office with several other persons which was merely a 


shading from the condemned practices in the cited cases. He also wishes to 
atate that the points were saved for review by proper motions at trial and prope 
er proceedings subsequent to trial. 

Point 3: In this case, no instruction was given with respect to the 
matter of identifications although, an instruction on this point was requested 
by the defense (see the discussion on pp. 118-120 of the transcript). This 


was a crucial issue in this case; in fact, it was the primary issue in the 


ease, and the cases of Obery v. United States, supra, and “cKenzie v. United 


States, supra, are clear and decisive, The only ergument that the Government 
can use to defeat this point is by arguing waiver and citing Villa roman v. 


United States, 87 App. D. GC. 240. This, however, would fly into-the face of 
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| This case is squarely on fours with MoXensie v. United States, supra, but, not- 
| withstending, this Court mst decide whether it rises to the standard of sub- 

| stantial error, It is appellant's postion that if the trial court can ignore 

| the prinsipal issue in a case, Tatun has little msaning. 


| velate to fundamental concepts of legal philosephy while the latter relates to 


It seems hard to believe thet this Court intended te relisve trial judges of 
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| Tetum v. United States, 88 App. D. C. 886, 388 and the substantial error rule. | 


Points 4 and & are very comparable to Point 3 except that the forusr 


the factual issue in this case. Prior to Villaroman V. United States, supra, 
failure to give the instructions in question would hawe been reversible error; 
however, in wiew of the said case, the situation is in a state of confusion, 


all responsibility by Villaroman, and it would seem contrary to the Constitue 
tion ef the United states for a jury to be so inadequately instructed in fun- 
damental concepts sco as to deny a defendant a fair trial. It is the position 
of appellant that Villaroman did not mean to cover failure to give instrustions 
of «a fundamental nature; therefore, in support of these points, he cites ic- 
Kensie v. United States, supra, and Neiffee v. United States, supra. 

Point 6: The factual side of this point has already been considered. 
With respect to the law, the general rule is that a verdict my be set aside 
where members of the jury make prejudicial statements eoncerning the credibile 
ity of witnesses -- see 23 C.d.5. 1042, Section 1573, Criminal iew. This would 
be especially true when it related to the testimony of the defendant and when 
considered by the jury in conjunction with respect to the instruction about 
false statements by witnesses. It seems unnecessary to cite authority to sup- 
port the reversibility of a verdict based on speculetion. 

Appellant also wishes to znke the point with Point 6 that he believes 
that, in the light of the representations by appellant's counsel to the trial 
Judge, if a lawyer's word is to mean anything, there was a sufficient vasis 
for continuing the hearing of the said motion so that the juror in question 


| @ould be brought in. There was nothing in this case that required « hmrried 


disposition of the motion, and the judze’s ruling, accordingly, was not in cone 


| fornity with Kule 33 of the Federal Kule of Criminal Procedure. 


Point 7: In Wigmore (Sra id.), Section 1614, it is stated that, 
"the absence of utterances unfavorable to a 








In support of the said rule, Wigmore, in the said Section, supra, 


sets forth the following excerpta from cases, 


"1865, KE. Ve Ravwten, Leigh &C¢ §20, 535, 5363 Erle, 
Ce. det The best character is that which is the 
least talked of, Cockburn, ©. J.: Wegative evie 
dence, such as I never heard anything about the 
character of the man, is the cogent evidence of a 
man’s good character and reputation, because a 
man’s character is not talked about till there is 
some fault to be found with it. It is the best 
evidence of his character that he is not talked 
about at all," 


1964, Zenning, J., in Taylor ve. Smith, 16 Ga. 10: 
Corteinly the sort of silent respect and consider- 


of him as a man of veracity; and indeed, if he is 
@ person whom they think very highly of, this is 
about the only index. The Character for truth and 
veracity of such a person is never discussed, ques- 
ticned, ‘spoken of*. fo discuss, question, or even 
perhaps te speak of one’s reputation for truth, is 
to admit that two opinions are possbile on the 
point. Suppose the question were, "What was the 
character of liashington among his neighbors for 
truth?’ Could the answer de anything but this: "I 
have never heard it questioned, discussed, spoken 
of; pet I know it to have been the aest exalted’." 

Point &: frirst, the prosecutor misled the jury with respect to the 
law as to the character evidence adduced at the trial (see pp. 19-20 of the 
Supplemental Transeipt). Seeondly, the prosecutor improperly attempt to destroy 
the impartiality of the jury by identifying himself as its representative and 
to call upon the prestige of the Government to make it appear that he and the 
jury were complementary parts of the judicial systez <-- these tricks can be 
found on ppe 1 and 20 of the Supplemental Transcript. Third, he falsely told 
the jury that he had never seen appellant wmtii he entered this case (p. 20 of 
Supplemental Transcript); whereas, defendart had been a witness for him in a 
ease that he prosecuted. Fourth, he inaccurately advised the jury that “we 
(iee., he and appellant's counsel) had even met under more favorable circumstances 
(for defense counsel)" because we had never tried « case against one another 
prior to this one. Fifth, on ppe 7 and 21, he appealed to the fears of the 


garors by telling them, on p. 7, "If you are going to take the position that 








| you just couldn't identify a man when they throw a gun at you at & o'clock in 
| the morning, the dest thing for a businessman to do is to go cut of business 
| deeanse it looks like it is an invitation for the robbers to move in. This 
| e@ity must remain a city of law and order” and, on p. 21, “I repeat that nobody 
| &s safe in business, not only in business, nobedy is safe in their private 
| homes." In dealing with a situation comparable te the present one, the U. 5. 
‘Supreme Court in Serger vy. United States, 295 U. S. 78, 89, 56 5. Ct. 629, 653, 
79 Le Ed. 1334, 1321, said, 

"If the case against Serger had been strong, oF, 

as some courts have said, the evidence of his 

guilt “overwhelming”, a different conelusion 

might be reached. (Citing eases). Moreover, we 


have not here a case where the misconduct of the 


prosecuting attorney was slight or confined to a 
single instance, but one where such nisconduct 


was pronounced and persistent, with a probable 
cumilative effect upon the jury which camnct be 
disregarded as inconsequential. A new trial 
must be awarded (citing many cases). 

Point 9 has in essence been treated in its legal aspects in the dis- 
cussion of Point 7. This was a question ef substantial importance, and, on a 
narrow interpretation of the situation, the trial judge refused to allow it to 
be answered. It seems unnecessary to give extensive discussion to the point, 

Point 10 has been fully discussed in the Summary of argument. 

Point 11 is a ustter depending more on the reaction of the judge reade 
ing this matter than lengthy disoussion. it seems clear to this writer that 
the errors committed in this case, and their cumulative effect, have to be 
weighed against the wealmess of the evidence, in a case where the evidence was 
strong, these errors might seem unimportant, but here, it seems clear that fas- 
tors other than the evidence effected this case. 

CONCLUSION 

In view of the foregoing, appellant respectfully prays thet the ver- 
dict will be reversed or, in the alternative, the case will be remanded for a 
new trial. 


Bespectfully submitted, 


GEORGE C. DRECS 
Gli Garner Building 
Counsel fer Appellant 
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THE COURT'S CHARGE TO THK JURY 
THE COURT: (Letts, J.) The defendent, Robert D. Elbert, stands accused of the 
orime of robbery. The indictment specifies that on or about April 23, 1956, 
| within the District of Columbia, the Defendant Robert D, Elbert by force end 
f | Yielenee and against resistance and by sudden and stealthy seizure end snatch- 
: | dag end by patting in fear, stole and took from the person and immediate pos- 
| - session of Grace V. Perkins, property of the Atlantic White Tower Systea, in- 
corporated, a body corporate, the value of $51.01, consisting of $31.0] in 
Money e 
The statute which it was charged was violated by this defendant pro- 
vided thats 
"ihoever by force er violence whether against resistence 
or by sudden or stealthy seisure or snatching or dy putting in 
fear shall take from the person or immediate actual possession 
of another anything of value is guilty ef robbery and shall de 
punished," 
You are told that in cur jurisprudence, the responsidility in cases 





of this kind are divided between the Court and the jury. It is for the jury 
to determine the question of guilt or innocence. The jury will not be cone 
cerned with the matter of punisheent if guilt be found, since the responsibile 
ity fro fixing punishment is by law placed upon the Court. 

To this indictment this defendant has entered a plea of net guilty. 

Let me eay at this point, however, that an indictment is not evidence 
in any degree whatever. The purpose of the indictment is to inform the defene 
dant of the offense with which he is charged, and the only use which my prop- 
erly be made of the indictment by the jury is to determine the neture of the 
charge now mace against the defendant, 

You are told that in the first instance there is a presumption of 
law that the one who stands acoused is not guilty of the offense with which 
he is charged. This presumption of innocence should prewail in the minds of 
the jury in such a way as to cause then to find the defendant not guilty unless 
from all of the evidence in the case the jury are convinced beyond a reasonable 
doubt thet he is in fact guilty. 

The burden of proof rests upon the governnent, which means that be- 
fore this jury will be warranted in finding the defendant guilty, the govern- 
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| | 
oe ee i ae a ee ar 
| to tis satisfaction beyond ea reasonable doubt. 
| This burden of proof which rests upon the governnent relates to each | 
| essential element of the offense charged. 

| To simplify the issue for this jury, and by way of summary, you are 
told that in addition to the other matters charged in the indictment, the gore 
| ernment mast prove to your satisfaction beyend a reasonable doubt thet « rob- — 


bery was in fact perpetrated on the witness, Grace V. Perkins, substantially 








| 
| as charged in the indictment; and second, that the defendant is the person 
| who comitted such robvery. 

| 4& reasonable doubt means such a doubt as will leave the jurors’ ninés 
after a candid and impartial investigstion and consideration of all the evi- 
dense and of all the facts and cireunstanses shown in the case so undecided 
that the jury is unable to say that he or she has an abiding conviction of the | 
| defendant's guilt. 

It is such a doudt as in the graver and more important transactions 


tl + ae 


} = jit 
| of 1ife would cause a reasonadle and prudent verson to hesitate andi pause, If 


the evidence fails to come up to this standard, it 1: <ueh as to warrant such 
e doubt. 

if you entertain such a reasonable doubt of this defendant's guilt, 
then the law requires that you give the defendant the benefit of that doubt 
and aequit hin, 

The words “reasonable doubt” must be given their usual and ordinary 
meaning. The doudt must not be trivial or whimsical, It should net be based 
upon conjecture, and should not be sought after, for when it is sush a doubt 
as the law recognizes it, it comes fairly and naturally into the minds of the 
jury and arises out of the evidence or from a laok of necessary evidence. It 
must be a doubt that appears to you to de reasonable in the circuastances of 
the case as shown by the evidence. 

In addition to the seneral plea of not guilty, the defendant sets up 
the plea of alibi. You are told thet a defendant who sets up the plea of 
alibi proposes to show that et the time when the crime is alleged to have been 
committed he was et @ place other than the place where the crime is alleged to. 
have been committed, and that it was therefore impossible for him to have come 
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AIS PR ADEF De Tet Get, 


| 

| 

mitted the offense. | 
Bvidence bas deen received tending to show that the defendent hes | 

had a good reputation in the commmity for truth and veracity and for honesty. | 
| “With respect to such evidence you sre told that the cireumstances of a case may 
be such that an established reputation for good character would alone create | 


J 
| 


| @ reasonable doubt, although without it the other evidence in the case might 
ve convincing. | 

The law makes this jury the sole judges of the credibility of the 
| witnesses, and of the weight you will accord the testimony given by theme 
| You should give to each witness that degree of credit and effect 
which in your judguext you thing it ought to have. 

In coming to your conclusion as to what weight should be accorded the 
testizony of any particular witness, you may and properly should take into cone 
sideration insofar as you are able to do so the manner and appearance of the 
witness when on the stand, and whether the testimony of the witness be frankly 
and honestly given. Also, what if any interest or leck of interest the witness 
may have in the outcome of the case, and whether on that account the witness 
hes colored in any way the testimony given to this {urye 

If you @ind thet any witness has knowingly testified falsely, with 
effect to any matter material to the issues of the case, and concerning which 
the witness might not reasonably have been mistaken, you may if you wish disre- 
gard all or any part of the testimony of such witness, 

The jury will take the case. You will deliberate upon the verdicte 
When you have reached your verdit you will return to the courtroom and report 
your verdict. 


Your verdict in this case will be guilty as charged er not guilty 
as you may determines 


lie 
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QUESTIONS PRESENTED 


Where the facts disclose that appellant was positively 
identified as the person who had committed a robbery with 
a gun: that except for appellant’s own testimony that he 
was elsewhere when the crime was committed, other testi- 
mony he offered did not substantiate such story; that his 
character testimony was very weak; that after requests for 
instructions had been acted upon, the charge given appel- 
lant’s counsel declared he was satisfied therewith. 


In the opinion of the appellee, the following questions 
are presented: 


1. Was there sufficient evidence to support the verdict 
of guilty? 


2. Was the trial court’s charge on identity proper al- 
though it contained no instruction that such testimony 
should be received with care and scrutinized with caution? 
Did appellant waive his rights on this appeal when he 
stated to the trial court that he was satisfied with the in- 
struction? 


3. Did the trial judge abuse his discretion by refusing 
to permit a juror to impeach a verdict upon grounds which 
inhered in the verdict? 


4. Where (1) no objections were made to the prosecutors 
statements; (2) no request to the court was made for in- 
structions thereon; and (3) where the prosecutor disclaimed 
any intent ‘‘to inflame’’ may appellant raise this issue 
for the first time in this Court? 


5. Whether the trial court’s ruling that witness Cavalier 
could not answer the question as to whether he had ever 
heard anyone question appellant’s honesty, was prejudicial? 


6. Whether the trial court’s ruling that witness Apperti 
could not answer the question as to whether he was the 
source of a newspaper story (contents TED, was Prej- 
udicial? soe} 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 28, 1956, there was filed in the District Court 
an indictment charging appellant with violation of 22 D.C. 
Code § 2901 (R. 149). On June 1, 1956, he entered a plea 
of not guilty (R. 150). Thereafter, the District Court 
appointed counsel, who made various motions. On Septem- 
ber 27, 1956, appellant was found guilty as indicted by a 
jury (R. 155). Appellant then moved for judgment non 
obstante veredicto or in the alternative for a new trial (R. 
156). This was denied (R. 160). He was then sentenced 
to serve a term of imprisonment of from three years to 
nine years (R. 161), and now appeals from the judgment 
(R. 163). 





2 


Grace V. Perkins testified that she was employed by 
‘“White Tower’’ on April 23, 1956; that about 5 a.m. on 
that day, a man walked into the establishment, exhibited 
a gun, pointed to the cash register and said ‘‘Open it up’’. 
She refused and advised him that if he wanted the money 
he would have to come and get it (R. 15). He then took 
the money and departed. She then called her employer; 
the police were notified and given a description of the thief. 

She further testified that the lighting in the place was 
very good; that she had a good look at the man who had 
stood very close to her behind the counter. She ‘‘got a 
very good look at him’’ (R. 17), while she stood and went 
through the motions of putting away cups. She positively 
identified appellant in the courtroom as the same man 
who had committed the crime (R. 17). She further testi- 
fied that the next day she was called down to police head- 
quarters; that she appeared at the robbery squad room 
and picked out appellant from a group of men all seated 
in the room. At that time there was no doubt in her mind 
as to who he was and that he was the man (R. 18). 
She stated ‘‘I was sure then and I am sure now that he 
is the one’? (R. 18). She had also given a description 
of clothes to the police when they had arrived on the scene. 
She identified appellant’s coat and trousers saying ‘‘I 
recognized it as the coat that the holdup man was wear- 
ing (R. 20, 21). Upon cross-examination, she reiterated 
her positive identification and stated ‘‘I wanted to get a 
good look at him, very close, which I did’’ (R. 24), and 
‘When I saw him, I had a good look at him. I knew him 
the next day when I saw him again’’ (R. 28). Upon re- 
direct, she testified that appellant after confrontation had 
attempted to show a prior remembrance of him. Upon 
his denial thereof, he stated ‘‘Well lady, if I am the one, 
I am sorry I frightened you”’ (R. 35). 

Michael J. Apperti, a Detective Sergeant of the Metro- 
politan Police Force testified; that he had received a 
description of the holdup man; and that he had arrested 
appellant and arranged for the lineup (R. 36, 37). He 
stated that on April 24th, he had had ten men of various 


4" 


a 2 


: 





b 2s 5 y. 


’ 


3 


ages and sizes all seated about the room so as not to prej- 
udice appellant because appellant was so small; that Miss 
Perkins walked down an aisle 30 or 40 feet long and viewed 
the persons at various places along the way. She posi- 
tively identified appellant (R. 38). He stated that appel- 
lant denied the robbery and claimed an alibi (R. 39, 40). 
Upon cross-examination, he stated that although the tele- 
type description given the morning of the occurrence stated 
that the criminal had black hair, Mrs. Perkins had told 
him later in the day that appellant had dark hair (R. 44). 
Upon completion of the Government’s case appellant’s 
motion for judgment of acquittal was denied (R. 52). 

Robert H. Howard testified for the defense and stated 
that on April 23, 1956, appellant turned his cab in at 6 a.m. 
and met him at the gas station. Howard usually met appel- 
lant at that time. Robert Shelton testified that he knew 
appellant well and that he was in his restaurant on April 
22, 1956, (the day before the robbery) but that he had no 
way of knowing whether appellant was in his place of 
business on April 23, 1956 (R. 72, 73). 

Anthony Cavalier, a character witness, admitted on 
cross-examination that he discussed appellant’s marital dif- 
ficulties with people rather than his reputation for truth 
and veracity (R. 82). Chin Moon Pak testified that he 
knew appellant about two and a half years and never dis- 
cussed him with other people (R. 82), but stated ‘‘I think 
other people think the way I do that he is a truthful and 
honest man’’. Upon cross-examination he reaffirmed that 
he had never discussed appellant’s reputation with others 
(R. 87). 

Appellant then testified in his own behalf. His testi- 
mony consisted of a denial of the crime and an alibi (R. 88). 
He also denied the statement attributed to him by witness 
Perkins (R. 105). 

At the conclusion of the case for the defense, appellant 
renewed his motion for judgment of acquittal. This was 
denied. After the judge charged the jury, counsel for 
appellant stated that the defense was satisfied with the 
instructions (R. 125). 
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SUMMARY OF ARGUMENT 


The evidence fully supported the verdict. The complain- 
ing witness clearly identified appellant as the person who 
had committed the robbery. Her description given at the 
time of the occurrence fitted appellant. The few discrep- 
ancies, if any, were matters for the jury to decide on 
questions of credibility. Appellant’s defense of alibi was 
very weak as was the testimony of his character witnesses. 

The trial court’s charge was complete and fully protected 
the rights of the accused. All fundamental instructions 
were given along with those pertaining to the specific de- 
fenses. In failing to comply with Rule 30, Federal Rules 
of Criminal Procedure, appellant has waived his right to 
have this Court consider the court’s charge. Having de- 
clared himself to be satisfied with the instructions, appel- 
lant cannot now assign them as error. 

The trial court’s ruling that witness Cavalier could not 
on redirect examination answer the question as to whether 
he had ever heard anyone question appellant’s honesty, 
was proper because such testimony would only have been 
cumulative since the witness’ qualifications had already been 
covered on direct. Where appellant sought to impeach a 
sergeant of police by questioning him as to whether he 
was responsible for a newspaper story, the court in its 
discretion properly refused this line of questioning. 

The trial court did not abuse its discretion in denying 
a motion for a new trial where appellant attempted to 
have a juror impeach his verdict by matters which had 
inhered in the verdict. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides : 


Whoever by force of violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 
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ARGUMENT 
I 
THE EVIDENCE WAS SUFFICIENT TO SUPPORT THE VERDICT. 


The evidence was clearly sufficient to support the ver- 
dict. The matters now assigned as error were questions 
of fact clearly for the jury to decide. There were more 
than enough proven facts to warrant a verdict of guilty. 
The witness Perkins testified without qualification that 
the person who had committed the crime of robbery with 
a gun was the appellant; that she saw his features clearly 
at the time because he was standing next to her; that he 
was in the establishment from five to ten minutes; that 
she identified him without hesitation from a group of ten 
men at police headquarters; and that his clothes were the 
same as those used by the robber at the time of the holdup. 


Appellant attempts to base his assignment of error upon 
the fact that the witness allegedly misstated the color of 
appellant’s hair. This so called discrepancy in description 
upon which appellant apparently bases his whole case 
is whether she described his hair as ‘‘dark wavy’’ or 
‘‘black wavy’’. By giving appellant its most favorable con- 
struction, the alleged discrepancy would.be a fact for the 
jury to determine in the light of the witness’s credibility. 
The jury chose to accept her testimony. The best evidence 
as to length of time taken by appellant to rob the store was 
supplied by the complaining witness who was present dur- 
ing the commission of the crime. The jury chose to believe 
the witness. 

Appellant’s assertion that there was no lineup is not 
supported by the testimony. The testimony of both the 
complaining witness and the police officer was clear that 
appellant was seated in a room with ten other men after 
which the witness walked down a corridor passing several 
of them until she identified appellant. Appellant appar- 
ently claims that because the men were seated rather than 
standing there was no lineup and therefore no valid 
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identification could be made. The Government submits, 
that this contention clearly lacks merit. In fact the rea- 
son for the method used was adequately explained. 


i 


THE COURT’S INSTRUCTIONS WERE COMPLETE AND PRO- 
TECTED APPELLANT THROUGHOUT THE ENTIRE CASE. 


A. The Court Was Not Required to Instruct the Jury That 
the Testimony of the Complaining Witness as to Identity 
Was to be Received With Care and Caution. 


Appellant claims that error was committed in that the 
Court refused to instruct the jury that the testimony as 
to identity must be received with care and scrutinized with 
caution. No such requirement has ever been promulgated 
by the courts. In McKenzie v. United States, 75 App. D.C. 
270, 273, —— F.2d ——, this Court stated: 


‘And the failure to say in plain words that if the 
circumstances of identification were not convincing, 
they should acquit, was error. Passing upon a similar 


question in McAffee v. United States, 70 App. D.C. 
142, 205 F.2d 21, we said on this subject, it should 
be orthodox practice somewhere in the instruction to 
tell the jury in precise terms that a ‘‘not guilty’’ 
verdict is necessary in the event of failure of the gov- 
ernment to prove each of the elements of the offense 
beyond a reasonable doubt.’’ 


The trial court followed this exposition of the law when 
it instructed the jury. It stated ( ): 


‘<The burden of proof rests upon the government, 
which means that before this jury will be warranted 
in finding the defendant guilty, the government must 
prove that guilt, and the jury must find that guilt 
from the evidence to its satisfaction beyond a reason- 
able doubt. 


This burden of proof which rests upon the govern- 
ment relates to each essential element of the offense 
charged. 


To simplify the issue for this jury, and by way of 
summary, you are told that in addition to the other 
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matters charged in the indictment, the government must 
prove to your satisfaction beyond a reasonable doubt 
that a robbery was in fact perpetrated on the witness, 
Grace V. Perkins, substantially as charged in the in- 
dictment, and second; that the defendant is the person 
who committed such robbery’’. 


Here in clear and concise language the trial court set forth 
all that which appellant says it omitted. The Government 
submits that the circumstances of identification in the in- 
stant case were convincing. The testimony as to identity 
was clear and unequivocal. Sole witnesses in the court- 
room are a commonplace, Wigfall v. United States, 97 App. 
D.C. 252, 230 F.2d 220. Only in certain type of cases are 
special instructions required. Offenses such as the one 
for which appellant was indicted, are not and cannot be 
regarded as unique or peculiar so as to require special 
rules relating to proof or to instructions. 


B. Appellant Having Declared Himself Satisfied With the 
Court’s Charge and Having Failed to Make Objections 
Thereto, Cannot Now Assign Error Thereto. 


Although several requests for instructions were made and 
discussed at the bench, appellant made no objections to 
the charge. In fact when the court asked for any sug- 
gestions after completing the charge, appellant stated: 
‘“‘The defense is satisfied’? (R. 125). 


Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


** * No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds for his objection. 


It is well settled that a failure to comply with this rule 
constitutes a bar to a claim that the trial court committed 
error. See Villaroman v. United States, 87 U.S. App. D.C. 
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240, 242, 184 F.2d 261, 263, (1953) ; Pitts v. United States, 
— US. App. D.C. ——, 237 F.2d 217. 

The charge contained all the necessary instructions for 
appellant’s protection. In summary, the court advised the 
jury as to credibility of witnesses; that the indictment 
was not evidence but only a charge; that appellant was 
presumed to be innocent; that the Government had the 
burden of proof as to each element of the offense charged; 
that appellant should be acquitted if there was a reason- 
able doubt; that appellant claimed an alibi; and that per- 
sons had testified as to his reputation and character which 
in itself could create a reasonable doubt. 


ir 


THE PROSECUTOR'S CLOSING ARGUMENTS WERE NOT PREJ- 
UDICIAL TO APPELLANT. NO OBJECTION TO THE REMARKS 
NOR REQUESTS TO THE COURT FOR AN INSTRUCTION WERE 
MADE. 


Appellant in his contentions of error claims (1) that 
the prosecutor’s comment as to what the trial court would 
instruct as to character testimony was misleading and (2) 
that his comments intended to destroy the jury’s impar- 
tiality. Neither assignment of error has merit. 

The Government contends that the prosecutor’s remarks 
were proper. As to the comment regarding the legal con- 
struction of the character testimony, giving appellant the 
best possible interpretation, thereof, it could be said at 
most that it was ambiguous. However, it must be pointed 
out (1) that appellant did not object to the comments when 
made; (2) that appellant requested an instruction on char- 
acter and (3) that the Court instructed the jury on that 
point to the satisfaction of appellant (R. 123). 

Regarding the alleged destruction of impartiality of the 
jury, the record discloses that no objection was made by 
appellant at the time; that no request to the court was 
made to have the alleged prejudices erased; that appel- 
lant in his closing argument praised the prosecutor; that 
appellant claimed in his closing argument that the ‘‘flag 
of fear’’ had been raised but stated nothing regarding the 
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matters now set forth as error; that the prosecutor in his 
rebuttal argument disclaimed any ‘‘intent to inflame’’ them 
(R. 186). 

It is apparent that during the course of the closing argu- 
ments, the statements made by the attorneys were con- 
sidered to be proper in their context; that no undue 
emphasis was placed by counsel or the trial judge upon 
any of the statements alleged now to be prejudicial; nor 
had any claim been made that the jury had become in- 
flamed or prejudiced although the motion for a new trial 
was made as a result of a discussion with a juror. 


IV 


THE COURT'S RULINGS AS TO THE TESTIMONY OF WITNESSES 
CAVALIER AND APPERTI WERE PROPER. 


Appellant’s contention that his witness Cavalier should 
have been permitted (upon redirect examination) to answer 
a question as to whether he had ever heard anybody ques- 
tion appellant’s honesty, is clearly without merit. The 
question before the court was appellant’s reputation. The 


witness’ qualifications were covered upon direct examina- 
tion. Therefore, any restriction of the subject matter on 
redirect merely related to cumulative matters and was not 
prejudicial, nor an abuse of discretion. 

As to the attempt to impeach Officer Apperti’s credi- 
bility by a question regarding a newspaper article, it is 
submitted that no evidence was introduced to show that 
the witness had played any part in the newspaper story. 
Under all the circumstances the court validly exercised 
its discretion by curtailing examination about a newspaper 
clipping, as to the contents of which, a sergeant could not 
be held responsible. 


Vv 


THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DENY- 
ING APPELLANT'S MOTION FOR A NEW TRIAL OR JUDGMENT 
NON OBSTANTE VEREDICTO. 

The general rule, well established in federal courts, is 
that testimony of jurors will not be received to impeach 
their verdict, where the facts sought to be proven are such 
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that they essentially inhere in the verdict. McDonald v. 
Pless, 238 U.S. 264 (1915) ; Hyde v. United States, 225 U.S. 
347 (1912); Armstrong v. United States, 228 F.2d 764 (8th 
Cir. 1956), cert. dented, 351 U.S. 918; United States v. Fur- 
long, 194 F.2d 1, 3 (7th Cir. 1952), cert. denied, 343 U.S. 
950; Young v. United States, 163 F.2d 187 (10th Cir. 1947), 
cert. denied, 332 U.S. 770; Jordan v. United States 66 App. 
D.C. 309, 87 F.2d 64 (1936), cert. denied, 303 U.S. 654. 

This rule is inflexible whether the attempt made to im- 
peach the verdict on a motion for a new trial be by affi- 
davit, Williams v. United States, 3 F.2d 933 (6th Cir. 1925) ; 
conference with the trial judge, Jordan v. United States, 
supra; letter to the trial judge, Armstrong v. United States, 
supra; oral motion and suggestions in court, Armstrong 
v. United States, supra; or affidavit on information and be- 
lief, McDonald v. Pless, supra; Hyde v. United States, 
supra. 

Distinguishing between incompetent and competent 
matters or inherent and extraneous matters, the court said 
in Furlong, supra. 


‘¢. . .On a motion for a new trial . . . the evidence of 
jurors as to the motives and influences which affected 
their deliberations, is inadmissible either to impeach or 
to support the verdict. But a juryman may testify to 
any facts bearing upon the question of the existence 
of any extraneous influence . . . acts or declarations 
outside of the jury room.’’ (Emphasis added) 


The court in Young v. United States, supra, said: 


‘Jurors cannot be heard to testify that while the 
substance of the verdict returned into court was under- 
stood, it was predicated upon a mistake of the testi- 
mony, unsound reasons or improper motives. But 
jurors are competent witnesses for the purpose of 
showing that ... the verdict returned into court... 
was not actually reached in the jury room. 


Correction or reformation of a verdict is one thing. 
Impeachment is quite another . .. the testimony of the 
members of the jury would not be admissible . . . to set 
aside the verdicts and grant a new trial.’’ (Emphasis 
added) 
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In Stewart v. United States, 300 Fed. 759, (8th Cir. 1924), 
in which the trial court had denied a motion for a new 
trial without reading the affidavits admitted into evidence 
or taking oral testimony, the court of appeals held that 
since the jurors were imcompetent to prove the alleged 
facts stated in their affidavits as proffered by counsel, for 
the trial court to have granted a new trial ‘‘would have 
constituted both error of law and an abuse of the disere- 
tion of the court.’’ According to the affidavits reviewed 
by the court of appeals, the jurors were alleged to have 
discussed a prior plea of nolo contendere, in which the 
defendant admitted guilt; failure of the defendant to 
testify ; the defendant having fleeced a relative of a member 
juror, and the castigation of their neighbors, assuming 
an acquittal. 

In Stout v. Umted States, 227 Fed. 799 (8th Cir. 1915), 
the trial court refused, on a motion for a new trial, to 
subpoena two specific jurors and others, who, if called, 
would have testified that while deliberating in the jury 
room, they discussed the failure of the defendant to testify. 
In affirming the lower court, the court of appeals said: 


‘There was no claim of outside improper influence 
upon the jury, as in Mattox v. United States, ... 


Whatever occurred was in the jury room, among the 
jurors alone, and became wound up in the verdict. 
The verdict cannot be impeached that way. (citing 
McDonald v. Pless, supra and Hyde v. United States, 
supra).’’ (Emphasis added) 


What the court said in Armstrong v. United States, 
supra, while affirming the trial court’s refusal to grant a 
new trial where a juror wrote the trial court saying that 
he did not believe the defendant was guilty and that most 
of the jury compromised the verdict by finding the de- 
fendant guilty and asking for clemency, is particularly 
applicable here: 


‘‘Tf the discussion and deliberations of jurors in 
the seclusion of their jury room while attempting to 
reach an agreement upon a verdict do not inhere in 
the verdict ultimately returned, we are at a loss to 
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know what would inhere in a verdict. The District 
Court was, we think so clearly right in denying the 
defendant a new trial . . . that no further discussion 
of that question is called for or could serve any use- 
ful purpose.”’ 


From the foregoing, it is clear that where a trial court 
has before it the substance of the proposed testimony of 
a juror who seeks to impeach his verdict, and such is 
matter, as in the instant case, which ‘‘essentially inheres 
in the verdict,’’ the trial court does not abuse its discre- 
tion in refusing to permit the juror to testify, McDonald 
v. Pless, supra, Hyde v. United States, supra, Stewart v. 
United States, supra, Stout v. United States, supra, Arm- 
strong v. United States, supra, but renders a noble service, 
consistent with its duty, to safeguard the inviolability of 
the jury room. 

The conclusion is inescapable, that the trial court com- 
mitted no error, not to mention reversible error, in the 
fact of the overwhelming testimony which substantiates 
appellant’s conviction of armed robbery, Jordan v. United 
States, supra, 

This Court very recently considered a similar contention. 
In the case of Anglin v. United States, —— U.S. App. D.C. 
——, (case No. 13,203, decided January 24, 1957), the point 
was argued and the Court affirmed the conviction in a 
per curiam opinion. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Ouiver GascH, 
_ United States Attorney. 


Lewis CARROLL, 
JoEeL D. BLAcKWELL, 
NaTHAN J. PaULson, 
Assistant United States 
Attorneys. 
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